Before the National Company Law Tribunal,
Chandigarh Bench .
Corporate Bhawan, Plot No.4B, Sector 27-B, Madhya Marg,
Chandigarh.
. No.:NCLT/Chd/Reg/ folo Date: 23 loj)"%og/

C,Q\(CAA) No. 11/Chd/Pb/2019
In the matter of scheme of amalgamation between:
FINDOC Commodities Private Limited ...Petitioner Company No.2

To, ,
FINDOC Commodities Private Limited
Regd Office at: 4" Floor, Kartar Bhawan,
Near PAU Gate No.I, Ferozpur Road,
Ludhiana, Punjab- 141001

Please find enclosed herewith a certified copy of order dated 19.03.202] for
your information and necessary action '
]
{M é 4’\
" e }

, Designated Registrar
Encl: Copy of order. NCLT, Chandigarh Bench




Per: Ajay Kumai Vaisavayi, Member {udicial)

SJUBGMENT

This is a joint Second Motion pelition filed under Sections 230-232 of
the Companies Act, 2013 (for short the "Acl’) filed by the Petitioner Companiesl
in terms of Rule 15 of Companies (Compromises, Arrangements and
Amalgamations) Rules, 2016 (for brevity ‘Rules’) for the sanction of Scheme of
Amalgamation (for brevity ‘Scheme’) of Findoc Conunodities Privale Limited
(‘Transferor Company’) and Findoc investmarl Private Limited (‘Transféree
Company’). The joint pelition is maintainable in terms of Rule 3(2) of the Rules.
2. The Petitioner Companies filed First Motion Application bearing
CA (CAA) No0.40/Chd/Chd/2018 before this Tribunal for seeking directions for

dispensing with the meetings of equily shareholders, secured creditors and

unsecured creditors of the Applicant Companies.

. The First motion application was disposed of vide order dated
21.01.2019 read with order dated 25.01.2019, with directions to dispense with
the meetings of equity shareholders, secured Cr'edil'ors, unsecured creditors of
the Transferor Company and 1o dispense with the meetings of equ%ty
shareholders and unsecured ‘oredilms} of Transferee Company as Cor1s;ent

affidavits had been obtained from them. In relation to the Secured creditors of

the Transferee-Company, the meeling was directed to be convened on

™
AN _
’*p“a"s\%ed in First Motion Petition.
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The affidavit of compliance of directions as entailed in the order dated
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- 21.01.2019 was filed vide diary no. 1037 dt.28..02.2019 along with newspaper
publications in “Financial Express” (English) Chandigarh Edition and “Jansatfa”
(Hindi) Chandigarh Edition and “Jagbani® (Punjabi)” Punjab Edition.- on
30.01.2019 and notice of the meeling was sent to Secured Creditors of
Transferee Company and to all the Slatutory Authorities including Income Tax

Department.

5. Report dated 09.03.2019 of the Chairperson along with the report of
Scrutinizer in respect of the meetings of Secured creditors of the Transferee
Company was received and filed with this Hon'ble Tribunal on 15.03.2019 by
Diary No.1283. The Chairperson has reported that the secured creditors of the
Transferee Company representing 97.4% of fhe total value of the secured
creditors. Theréupon the instant petiligaj was liled for approval of the Soheme'in

3
terms of Rule 15 of the Rules.

6. When the petition was listed on 31.05.2019, the following order

was passed: -

“  The Petition be listed for hearing on 19.07.2019. Notice of
hearing be advertised in the same newspapers as were mentioned in
the first motion petition i.e. “Financial Express” (English) Chandigarh
Edition and “Jansatta” (Hindi) Chandigarh Edition and ‘Jagbani”
(Punjabi)”, not less than 10 days before the aforesaid date fixed for .
hearing. _

Notice be also served upon to Objector(s) or to their
representative as contemplated under sub-section (4) of Section 230 of
the Act who may have made representation and who have desired to
/] N ey e RN be heard in their representation along with a copy of the petition and
s g \\f he annexures filed therewith al least 15 days before the date fixed for
y > o | hearing. '

In addition to thé above public notice, each of the Petitioner shall
serve the notice of the pelition on the following Authorities namely, (a)
Central Government through Regional Director (Northern Region),

CP (CAA) NO.11/Chd/Pb/2019
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Ministry of Corporate Affairs (b)) Registrar of ‘Companies, Punjab and
Chandigarh at Chandigarh (¢} Income Tax Department through the
Nodal Officer — Principal Chief Commissioner of Income Tax, NWR,
Aayakar Bhawan, Sector 17E, Chandigarh (d) Official Liquidator,
Punjab and Chandigarh (e¢) The Securities and Exchange Board of
India (SEBI). along with copy of this petition by speed post immediately
and to such other Sectoral Reyulator(s) who may govern the working of
the respective companies involved in the Scheme.

Both the petitioners shall al least 7 days before the date of
hearing of lhe petition file an aflidavil of service regarding paper
publication effected as well as service of notices on the authorities
specified above including the sectaral requlator as well as to objectors,
if any. Objections, if any, to the scheme contemplated by the
authorities to whom nolice has been given on or before the date of
hearing fixed herein may be filzd, failing which it will be considered that
there is no objection to the appiroval of the Scheme on the part of the
authorities by this Tribunal aiid subject to other condition being
satisfied as may be applicable under the Compan/es Act, 2013 and
relevant rules framed thereunder.

The pelitioner companies shall individually comply with proviso
to sub-section (3) of section 232 or proviso (o sub-section (7) of
Section 230, as may be apjlicable under the circumstances on or
before the date flixed for hearing by filing the certificate of company’s
auditor.- Regisiry shall also report before the date fixed as to whether
any objection has been received to the proposed Scheme in the
registry.”

¥ The affidavit of the authorised representative of Petltloner
Companies with regard (o com‘p!iancze of all lhe direclions given in the above
order dated 31.05.2019 was filed vide Diary no. 3396 dated 15.07.2019, along

with newspaper publications in “Financial Express” (English) Chandigarh

Edmon and “Jansalla’ (Hindi) Chandigarh Edition and “Jagbani” (Punjabi)”

Jab Edition on 14.06.2019. The original copies of the newspapers are
AR\
/\ 1‘\

attaﬂhed to this affidavil at Annexure A4. It has also been stated in the affidavit

phat

. tha t/ copies of notices were served vpon the Official Liquidator, Punjab and

/
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Haryana, the Registrar of Cbmpan%es, Punjab and Chandigarh and the
Principal Chief Caommissioner ‘of h"xo;n_rue Te‘lx,-Clmndigarh on 12.06.2019 for
both the Petitioner Coimpanies by hand, copies of the- hand acknowledgement
receipts are attached as Annexure-AZ. It is further stated that notice of hearing
and copies of the Pelition were served upon the Regional Director, Northern
Region and the Securities and Exchange Board of India (SEBI), for both
Petitioner Companies by Speed post on 12.06.2019, the postal receipt and
tracking report showing delivery to the Regional Director on 14.06.2019 and to

Securities and Exchange Board of India on 14.06.2019, is attached as

Annexure A3 to the said affidavit.

8. It is also deposed that pursuant to publications made on 14.06.2019,
A .

no objections to the scheme have been received from any stakeholder and by

the petitioner-companies or the Advocale on behalf of the Applicant/Petitioner

Companies on any of the addresses as mentioned in the notice of hearing.

2 The certificate of Chartered Accounlant, certifying that the accounting
treatment specified in the Scheme is in compliance with the provisions of
Section 133 of the Companies Aci, 2013 read with the Companies (Indian .
Accounting Sta-ndards) Rules and other generally accepted accounting
principles, was referred and discussed in detail in the order disposing of the first

motion petition dated 21.01.2019 al Para 27.
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already discussed in detail in the order disposing the First Motion Application

dated 21.01.2019 read wilh 25.01.2019.

11. We have heard the ieamed senior counsel for Petitioners,
Registrar of Companies, the Regional Director, the Official Liquidator and

counsel of the Income Tax Departmen! and perused the record carefully.

§

12, The Registrar of Coemipanies ([RoC) has filed its report which is
appended with the report of the Resanal Divector (.P\D) filed vide Diary No.
5506 dated 11.10.2019. The RD in para 6 of lthe reporl has observed that
Clause 1.5 of Scheme refers to Employees and means all the Permanent
Employees only'and not all employees whether permanent or otherwise.
Therefore, the company has to amend the clause accordingly. Further the RD

in para 10 has reiteraled the observalions of the ROC which is as under: -

i) That Clause 14.4 of Scheme is not in consonance with AS-14, to the
extent that the eicess/deficit, it any, of the value of assels over value of
liabilities of Transferor CGomnpany vesled in Transferee Company

; .

pursuant to scheme should not be adjusled to General Reserve
Account, but rather credited to Capital Reserve Account.

ii) That Clause 14.7 of Scheme is not in consonance with AS-14, to the
extent that any difference in acccunting policy between the Transferor

Company and Transferee Company, the impact of the same fill

\:\amalgamation should nol e quantilied and adjusted to General

N
Rat

jReserve Account, but rather Capilal Reserve Account.

if

' §
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fransferor company is dissolvid, the fee, if any, paid by lthe transferor
company on ils authorised capital shall be sel-off against any fees
payable by the Transfercs company on ils authorised capital
subsequent 1o the amalgamation, which is not in accordance with the

provisions of Seclion 232 (3) (i) of the Companies Act, 2013.

18- The Official Liguidator has {ed his report by way of affidavit dated
09.09.2019 vide Diary No.4684 dl.1119.19. The Official Liquidator, amongst
other things, has mainly considered thie audiled financial statements of the
petitioner companies for the period ending 31.3.2017 and 31.3.2018. It has
been observed in Para 11 ?f Reporl, 'thal there is a defect relating to
Provisional financial stalements as on 30.09.2018 of @he Transferor Company,
that in heading at Pa 1ge 157 of Second Motion Pelition it is mentioned as
30.09.2018, whereas in the tabie. it iz mentioned as 31.03.2017 and
+1.03.2018. .

14. The Petitioner Cornpanies i iesponse lo the above reports, filed reply
vide Diary No. 7331 dated 20.12.2012 wherein a correct copy of Profit & Loss -
account as on 30.09.2018 of Transferor Company, an amended scheme of
amalgamation after carrying out amendments.of Clauses 14.4 and 14.7 of
Scheme along with Board Resolutions dt.30.11.2019 has been filed and it has

been stated in the affidavit th’]’[ the Clauses 14.4 & 14.7 of the scheme has

\\ been suitably amended (o be in consonance with the Accounting Standards

“tg »a\ppllcable The amended scheme is aliached as Annexure A-4 and Board

Resolutlons are attached as Annexure A3 of Diary No. 7321 dated 20.12.2019.

CP (CAA) NO.11/Chd/Pb/2019
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18 Further an alfidavit vide Diury no. 1990 dl.13.03.2020 has been filed by
the authorised representatives of the petilioner companies, clarifying therein
that with regards to RD/ROC’s observation pertaining to employee clause, that
all the employees of Transfero.r Comyzany are permanent employees and the
Transferor Company has/had n:) non-penmanent employee as on date or on the
date of filing the present Petition and ihat the inlerest c;F employees is protected
vide clause 10 of the scheme. It has been undertaken in the affidavit that all its
employees (permanem as well as nea-permanent, il any) who will be on the
rolls of Transferor Corrinany before e sanction of amalgamation/ effective
date, shall continue to be the employees of Transferee Company in same
capacity with similar righls, interests, benefits, obligations, etc., and any claim
against the Transferor Company beforz the sanction of amalgamation/ effective
date, shall be enforceable by them against thé Transferee Company, as if it
was against the Transferor Company. It has been furlher slated in the afﬁda;/it
with regards to observation of Clause 18.3 & 18.4 of Scheme, that the Claﬁse
18 of the scheme only contemplates (¢ {ake lhe benefit of setting-off of the fees
already paid by the Transferor Company on its authorized capital, to the extent
allowed under Section 232 (3) (i) of e Companies Acl. 2013 and prescribed
rules, regulations, circulars, if any. Also, that the Tfansferor Company and
Transferee Company underlake that upon setting-off of the fees already paid by

sferor Company on its authorized capilal, pursuant to the amalgamation, if

~ n
R \\ )
A 1 gatﬁp tional fee is required to be paid on the combined authorized capital, the
) me_shall be paid/corplied with in accordance with law by the Transferee
Gl -] £ = 5]
i ;:.:?"!/ .
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16. The Income Tax De[:w—'-:;'i_:‘n-\;:‘xt has filed their reports with regard
to the Transferor Coiipany and the 1ansleree Company vide Diary No. 4819
dated 16.09.2019. It has been stc=d that as per record, no demand is
outstanding against both the applicaiii companies as on date and income tax
department has no objection in the matter of amalgama‘tion between the two

companies.

17. The Appointed Date f the scheme has been amended vide
Board Resolution dt.30.11.2019 (Annexure A-3 diary no. 7331 dt.20.12.2019)
and as per the amended’ Sche e (Annexure A-4 Diary No. 7331
dt.20.12.2019), the new Appointed L ide is 01.04.2018, or such other date as
may be approved by the Tribunal.

18. When the matler was lisled on 08.11.2019, the learned counsel
for the petitioner companies was directed to send fresﬁ notice to Securities and
Exchange Board of India. as no repoit ‘,,.«.,a; received from them. Accordingly; in
compliance of the order dated 08.11.2919, the authorised representative of the |

petitioner companies filed affidavit of service along with original postal receipt

for sending notice o Securities and 1"'>'litt‘xange.Boaréi of India on 28.11.2019

along with tracking report showing s ccesstul delivery on 50.11.2019. It was

further submitted  that de'spile successful  service  of  notice, no

response/representation has been received from Securities and Exchange

CP (CAA) NO.11/Chd/Pb/2019
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No 7331 dt.20.12.2019)) is hereby ap:ioved. While approving the Scheme, it is
clarified that this order should not be construed as an order in any way granting
exemption from payment of any stai ity laxes. or any olher charges, if any,
’ ']
and payment in accordance .ith law  or in respect of “any
permission/compliance vilth any olher reguirement Vv']']id’l may be specifically
required under any law. With the sanction of the Scheme, the Transferor
Company be transferred to and vested in the Transferee Company.
Notwithstanding Vthe above, if Wher- s any deficiency found, or violation
committed qua any enaclment, statutory rule or regulation, the sanction granted
by this Tribunal will nct come in he way of action being taken, albeit, in
accordance with law, against the corcerned persons. agirectors and officials of

the petitioners as well as the petiliciners.

THIS TRIBUNAL BGES FPURTHE 2 ©-
i) That all the properly, righls and powers ol the Transferor Company

be transferred, withoul furlher acl or dmd to the Transferee
Company and accordingly. ‘the same shall pursuant {o sections 230
to 232 of the Companics 7, 2013, be transferred lo and vested in
the Transferce Company for ali the estale and interest of the
Transferor Comipany but zuisjecl neverlheless o all charges now

affecting the same; and

That all the liabilities and duties of the Transferor Company be

‘,\ : .
I ; . - e
/| and accordingiy the same shall pursuant to Sections 230 to 232 of

PS4 S,

the Companies Act, 2013 be ftransferred lo and become the

CP (CAA) NO.11/Chd/Pb/2019
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ii)

vi)

vii)

liabilities and duties of the 11 ansieres Company; and

That all the proceedings nuv pending by or against the Transferor

Company be continued ;o amst the Transferee Company; and

That the employees of the Traisferor Company shall be transferred

to the Transferze Company in {erins of the 'Scheme’; and

That the Transferee Company shall, wilhout further application, allot
to the exisling members of the Transferor Company, shares of
Transferee Company o hich they are entitied under the said

Scheme of Amalgamalion:

That the fee, if any, pszid Ly the Transferor Company on its
authorized cautal shall be 2= off against any fees payable by the
Transferee Company on ils auihorized capital subsequent to the

sanction of the "Scheme’: and

That the Petiticner Companies shall, within 30 days after the date of
receipt of this order, couse a certified copy of this order to be
delivered o e Registrar <i -f;f.’o;f'ipames for registration and on such
certified copy being 50 deiiveicd. the Transferor Company sha_ll' be
dissolved withoul under:ng the process of winding up. The
concerned Reuyistrar of C.‘:f:;w;,g'.:s".;-,;si shall place all documents relating

Lo

tered wit

to the Transferor Company redis 1 him on the file relating to
the said Transferee Compaiy and the files relating to the Transferor
Company and Transferee  Company shall be consolidated

accordingly, as the case may be; and

CP (CAA) NO.11/Chd/Pb/2019
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vii)  That the Transferee Cun iy sEmH deposit an amount of Rs.
75,000/~ willt the Pay & Accounis Office in respect of the Regional
Director, Morthern Region. “hnisiry of Corporale Affairs, New Delhi
and Rs. 25,000/- in favour of "The Company Law Tribunal Bar
Associalion” Chandigarh +a o period of lour weeks from the date

of receipt of the certified copy of this order; and

ix) That any person interested shalt be at liberly to apply to the Tribunal

in the above matter for any <lirzctions that may be necessary.

20. As per the above dirmclions, Form No.CAA-7 of Companies
(Compromises, Arrangermenis and /:'\I'z‘:Z,,’:lfzifilli’}'\(ﬂHC.)I"IS) Rules, 2016 formal orders
be issued on the pelitioniers on filiig of the schedule O.:f properlies i.e. .(i)
freehold property of the Transferor Curmipany i) leasehold property of.the
Transferor Company by way of affidav.l. Cupy of this order be communicated to

the Counsel for the Petilioners.

Sd/- Sd/-
(Raghu Nayyar) (Ajay Kumar Vatsavayi)
Member (Technical) Merber (Judicial)
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